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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/21/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-02230 
CASE NAME: YOUNG VS. YOUNG 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY COURTNEY CHRISTIN YOUNG 
* TENTATIVE RULING: * 
 
The motion of plaintiff’s counsel for leave to withdraw is granted.  Plaintiff is reminded of the 
Case Management Conference set for April 28.  She should decide by then whether she intends 
to hire new counsel, pursue the case without counsel, or drop the lawsuit. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01352 
CASE NAME: KIRKLAND VS. DIVERSIFIED 
HEARING ON MOTION TO SET ASIDE DEFAULT AND CLERK'S DEFAULT JUDGMENT 
FILED BY DIVERSIFIED ADA ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for relief from default is granted.  Defendants must serve and file their 
answer within two weeks.  The case is set for Case Management Conference on July 22, 2020 
at 8:30 a.m. 
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Plaintiff’s counsel appeared to contest the tentative on February 7 despite acknowledging that 
she had received the motion and had filed no opposition.  The Court set this date to allow a 
belated opposition, which has been filed and read.  However, although the opposition was 
served by mail, counsel did not follow the Court’s further direction to give prompt notice to 
defendants’ counsel of the continued date and briefing schedule.  (The Court also reminds 
plaintiff’s counsel of the requirements for tabbing exhibits.) 
 
In any event, plaintiff’s opposition has not changed the Court’s mind.  If plaintiff has a 
meritorious case he can win it in fair proceedings going forward. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-02420 
CASE NAME: JOSEPHINE HERMIDA VS. CITY OF WALNUT CREEK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
The State of California’s demurrer to plaintiff’s First Amended Complaint (“FAC”) is overruled.  
The State shall file and serve its answer on or before March 13, 2020.   
 
Plaintiff sues the State for a trip-and-fall that occurred on a City of Walnut Creek sidewalk on 
June 16, 2018.  She brought the State into the case after she filed her original complaint, when 
she learned in discovery that the State may own a right-of-way over a portion of the sidewalk. 
 
The State’s general demurrer to the FAC is overruled.  Plaintiff has used a judicial form 
complaint, which is proper.  That form contains the essential elements of a statutory cause of 
against a public entity based on a dangerous condition of public property.  (See FAC, First 
Cause of Action, ¶ Prem.L-4.)  In addition, plaintiff added an attachment, alleging the essential 
allegations of such a cause of action in more detail.  The State essentially concedes that the 
dangerous condition cause of action is sufficiently pleaded when it argues only that no cause of 
action is specifically pleaded under the other Government Code sections listed:  815.2, 815.4, 
815.6, and 820.  (Opening Brief at 4:7-8.)   
 
The State’s special demurrer is also overruled.  The respondeat superior allegations do not 
render the FAC uncertain.  The meet and confer process should have been able to resolve any 
uncertainty.  However, plaintiff is clearly stating now in her Opposition that she is pursuing the 
State under Government Code section 835 and not under sections 815.2, 815.4, 815.6, or 820.  
The court overrules the demurrer for uncertainty based on this representation, which sufficiently 
clears up any uncertainty that the FAC itself may have. 
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 4.  TIME:  9:00   CASE#: MSC19-00389 
CASE NAME: HUDSON INSURANCE CO.  VS.  ALL FICO AUTO, INC. 
HEARING ON MOTION FOR DISCHARGE OF PLAINTIFF IN INTERPLEADER 
FILED BY HUDSON INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
This motion has been mooted by stipulation. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-02192 
CASE NAME: O'CONNOR VS. POLITIS 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY EDITH KELLY POLITIS 
* TENTATIVE RULING: * 
 
In light of the Court’s ruling sustaining the demurrer to the entire complaint (Line 6), the motion 

to strike is moot, at least for now.  The motion appears to be a mix of a motion to strike and 

demurrer.  The Court observes for future reference, however, that if plaintiff can successfully 

allege conduct sufficiently outrageous to support a claim for intentional infliction of emotional 

distress, it is highly likely he will also support a prayer for punitive damages. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-02192 
CASE NAME: O'CONNOR VS. POLITIS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY EDITH KELLY POLITIS 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to plaintiff’s complaint is sustained without leave to amend as to the 
First Cause of Action for Legal Malpractice (Fraud), Second Cause of Action for Legal 
Malpractice (Negligence), and Third Cause of Action for Elder Abuse.  It is sustained with 
leave to amend as to the Fourth and Fifth Causes of Action for Intentional and Negligent 
Infliction of Emotional Distress.  Plaintiff shall file and serve the amended complaint on or before 
March 13, 2020. 
 
The Court sustains without leave as to the first three causes of action because plaintiff has 
voluntarily abandoned them.  The Court has no occasion to analyze whether they would have 
survived demurrer otherwise. 
 
As to the two infliction torts, the existing complaint is unclear as to just what is intended to be 
adduced as the operative acts of infliction.  In the body of the fourth cause of action, plaintiff 
mentions only that defendant allegedly required him to travel to a settlement conference even 
though he was medically unfit to do so.  In itself this allegation is insufficient in a number of 
ways, starting with the point that it doesn’t allege how defendant was supposed to have known 
that when she insisted he come to the settlement conference.  However, his count incorporates 
prior allegations without specifying which of them he relies on for this tort.  His proposed 
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amended complaint suggests that he does intend to adduce earlier-alleged acts in support of his 
intentional infliction cause of action. 
 
The existing demurrer does not really address the issue of whether defendant’s alleged actions 
and omissions would be sufficiently outrageous to support a pleading of an intentional infliction 
tort.  (See, e.g., Hughes v. Pair (2009) 46 Cal.4th 1035.)  Instead, the demurrer inaptly seeks to 
focus on the quite separate question of whether emotional distress damages can be recovered 
on a legal malpractice claim.  Plaintiff, however, is dropping his malpractice cause of action, and 
the fact that there was an attorney-client relationship is in itself no dispositive defense to an 
infliction-tort claim.  If a defendant commits sufficiently outrageous conduct to qualify as 
intentional infliction of emotional distress, it is not a defense that she did so while representing 
the plaintiff in court. 
 
Defendant’s judicial estoppel argument is even further afield in this context.  The argument is 
that plaintiff accepted the marital settlement agreement and judgment, so he is now bound by 
them and cannot attack them in this case.  But in these causes of action plaintiff is not 
apparently adducing any asserted flaws in the marital settlement agreement as his injury or 
grievance; he is complaining of the emotional distress he allegedly suffered from the way 
defendant went about representing him.  For example, there’s nothing about the marital 
settlement agreement that could possibly estop plaintiff from complaining that he was wrongly 
required to come to court on a day when he was unfit to travel. 
 
Moreover, even if the claims are directed toward the marital settlement agreement, defendant’s 
estoppel doesn’t come to grips with plaintiff’s underlying theory that he was improperly induced 
to enter into the agreement while not competent to do so.  By defendant’s argument, it would 
appear that even if plaintiff had been completely insane and delusional at the time he entered 
into the agreement, and defendant had known that to be true, he would nevertheless be 
judicially estopped from asserting that defendant acted wrongfully in ignoring his disability.  
A moment’s reflection shows the flaw in that logic. 
 
The Court accordingly grants plaintiff leave to shape up and refile his infliction tort claims.  
If defendant thinks plaintiff’s allegations are insufficient under the law of this tort, she may again 
demur on that basis rather than on the dubious bases asserted in this demurrer. 
 
Without ruling on the issue at this juncture, however, the Court suggests that plaintiff may not be 
sufficiently focusing on the rather narrow and specialized nature of the negligent infliction tort, 
which is more than just a watered-down variant of the intentional infliction tort.  (See, e.g., Keys 
v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La Chusa 
(1989) 48 Cal.3d 644, 667-68.) 
 
Finally, the Court observes first that it is procedurally inappropriate for plaintiff to respond to a 
demurrer with a narrative declaration.  If there are facts he thinks should be considered, they 
belong in his pleading, not in a declaration.  Second, the Court draws both parties’ attention to 
the requirement that exhibits must be properly tabbed.  Third, it appears that defendant is filing 
duplicates of all her filings, unnecessarily confusing and bulking up the Court’s file. 
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Finally, in light of these rulings the Case Management Conference now set for March 4 is 
premature.  It is continued to August 18, 2020 at 8:30 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02470 
CASE NAME: KBA DOCUMENT VS. DEVIN COSTA 
HEARING ON MOTION TO DISQUALIFY COUNSEL FOR DEFENDANT GLOBAL OFFICE 
FILED BY KBA DOCUMENT SOLUTIONS LLC 
* TENTATIVE RULING: * 
 
The motion of plaintiff KBA Document Solutions to disqualify counsel for defendant Global Office 
is denied. 
 

Background and Content of the Lawsuit 
 
Defendants Kim and Costa were formerly key sales employees of a company called KBA 
Docusys, in the business of selling or leasing copy and printing equipment and supplies to 
business customers.  The assets of KBA Docusys were acquired by Kyocera.  The present 
plaintiff, KBA Document Solutions, is the corporation formed by Kyocera to acquire the assets 
and carry on the acquired business.  Part of the compensation for that acquisition was allocated 
to goodwill.  Kim and Costa, as minority shareholders, received substantial six-figure payouts 
from the purchase.  They were also required to sign new employment contracts with the 
successor company. 
 
The acquisition occurred on October 1, 2018.  Thirteen months later, on November 1, 2019, Kim 
and Costa gave notice of immediate departure from KBA Docusys, going to work instead for 
Global, a start-up business in direct competition with KBA Docusys.  Plaintiff contends that Kim 
and Costa (and, through them, Global) are using plaintiff’s trade secrets, namely its customer 
lists and other customer information.  It also contends that defendants are in violation of both of 
the non-compete covenants. 
 

The Representations At Issue 
 
Global’s counsel in this case is the law firm of Hennefer Finley & Wood, LLP (Hennefer).  
Hennefer (and its predecessor firm) were the principal outside law firm representing and 
advising KBA Docusys.  Hennefer represented KBA Docusys directly in the 2018 negotiations 
for Kyocera’s purchase of KBA Docusys. 
 
Since the acquisition, Hennefer has represented KBA Docusys in one other matter, 
the Uptime arbitration.  Uptime was a business previously acquired by KBA Docusys.  
That acquisition called on KBA Docusys to make a continuing stream of payments to Uptime, 
or in the event of acquisition of KBA Docusys, to make a final one-time payout to Uptime.  
The Uptime arbitration was brought by Brandon Teller, an employee of KBA Docusys 
(and, the Court infers, one of the sellers in the Uptime acquisition).  Teller contended that 
the payment KBA Docusys made to Uptime at the time of Kyocera’s acquisition of KBA Docusys 
was inadequate to fulfill KBA Docusys’s obligations under the Uptime acquisition.  That matter 
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was pending, and Hennefer was representing KBA Docusys, at the time this lawsuit was filed, 
although it has since been settled. 
 
After selling all its business assets to Kyocera, KBA Docusys retained no operating assets 
or business.  Nevertheless, under the acquisition agreement between KBA Docusys and 
Kyocera, KBA Docusys retained full responsibility for the claims of Teller and Uptime.  Neither 
Kyocera nor KBA Document Solutions was ever a formal party to the Uptime arbitration, nor has 
it been suggested that they had any financial exposure or interest in the Uptime arbitration.  
The record before the Court does not disclose from what assets KBA Docusys defended or 
settled the Uptime arbitration, but presumably this was done either from assets retained by 
KBA Docusys from the acquisition proceeds, or from contributions from the shareholders of KBA 
Docusys (who were formerly its owners before it was acquired).  In any event, the Uptime 
arbitration was entirely the affair of KBA Docusys (as it existed after the Kyocera acquisition) 
and its shareholders, and not of KBA Document Solutions (the acquiring corporation) or its 
owner, Kyocera. 
 
Conversely, KBA Docusys – the shell corporation that was being sued in the Uptime arbitration 
– has no interest, stake, or involvement in this litigation.  It is not a party to this litigation and has 
no attorney in it.  There is no suggestion that KBA Docusys is in any way responsible for the 
2019-2020 actions of Kim and Costa.  Nor is there any suggestion that Kyocera’s payout to KBA 
Docusys and its shareholders (other than Kim or Costa) can be affected in any way by the 
alleged infidelities of Kim and Costa to the obligations they owed as employees of KBA 
Document Solutions. 
 
There was at least one key individual involved in both the operating business of KBA Document 
Solutions and the post-acquisition litigation affairs of KBA Docusys, namely Todd Moody.  
(There may be others not mentioned as well.)  Moody was the pre-acquisition president of KBA 
Docusys, and continued in that corporate role with KBA Docusys as it conducted its post-
acquisition affairs including the Uptime arbitration.  Moody was also hired in the acquisition to be 
the president of KBA Document Solutions, a role he still occupies.  Moody was thus directly and 
personally involved in both (a) running the business of KBA Document Solutions, and 
(b) directing the defense and settlement of the Uptime arbitration against KBA Docusys.  In the 
Court’s view, however, that double role is of no consequence to this disqualification motion; it 
reflects simply that Mr. Moody personally was wearing two distinct and separate hats during the 
relevant time.  The Court does not view the present motion any differently from how it would 
appear if, say, Moody had been sent to an honorable retirement and a Kyocera executive 
brought in to run the newly acquired business. 
 
Kim and Costa are represented in this action by other counsel, and they are not involved in the 
present motion. 
 

Disqualification Generally 
 

Conflicts of interest commonly arise in one of two factual contexts: (1) in cases of 
successive representation, where an attorney seeks to represent a client with 
interests that are potentially adverse to a former client of the attorney; and (2) in 
cases of simultaneous representation, where an attorney seeks to represent in a 
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single action multiple parties with potentially adverse interests.  The primary 
fiduciary value at stake in each of these context differs, and the applicable 
disqualification standards vary accordingly.  In successive representation cases, 
“the chief fiduciary value jeopardized is that of client confidentiality.”  (Flatt v. 
Superior Court (1994) 9 Cal.4th 275, 283 (Flatt).)  Therefore, the disqualification 
standards we have developed for such cases focus on the former client's interest 
“in ensuring the permanent confidentiality of matters disclosed to the attorney in 
the course of the prior representation.”  (Ibid.)  In simultaneous representation 
cases, “[t]he primary value at stake … is the attorney's duty – and the client's 
legitimate expectation – of loyalty, rather than confidentiality.”  (Id. at p. 284.)  
Because a conflict involving an attorney's duty of loyalty is “[t]he most egregious” 
kind of conflict, the disqualification standards we have developed for 
simultaneous representation cases are “more stringent” than those that apply in 
successive representation cases; “[w]ith few exceptions, disqualification [in a 
case of simultaneous representation] follows automatically, regardless of whether 
the simultaneous representations have anything in common or present any risk 
that confidences obtained in one matter would be used in the other.  [Citation.]”  
([People ex rel. Dept. of Corporations v. SpeeDee Oil Change Systems, Inc. 
(1999) 20 Cal.4th 1135, 1145,] 1147.)  This strict rule recognizes that “[a] client 
who learns that his or her lawyer is also representing a litigation adversary, even 
with respect to a matter wholly unrelated to the one for which counsel was 
retained, cannot long be expected to sustain the level of confidence and trust in 
counsel that is one of the foundations of the professional relationship.  All legal 
technicalities aside, few if any clients would be willing to suffer the prospect of 
their attorney continuing to represent them under such circumstances.”  (Flatt, 
supra, 9 Cal.4th at p. 285, italics omitted.) 

 
(In re Charlisse C. (2008) 45 Cal.4th 145, 159.) 
 
KBA Document Solutions raises arguments under both the duty of loyalty and the 
duty of confidentiality. 
 

Standing 
 
Global asserts what it views as a show-stopper at the start, arguing that because KBA 
Document Solutions never had an attorney-client relationship with Hennefer, it lacks standing to 
seek disqualification.  The argument is misdirected and adds nothing to the analysis on this 
motion. 
 
The statement is occasionally made in the case law that “[g]enerally, before the disqualification 
of an attorney is proper, the complaining party must have or must have had an attorney-client 
relationship with that attorney.”  (E.g., Strasbourger Pearson Tulcin Wolff Inc. v. Wiz 
Technology, Inc. (1999) 69 Cal.App.4th 1399, 1404.)  That statement usually arises, however, 
in the context of a disqualification motion made by an entire stranger to the attorney-client 
relationship in question.  For example, suppose plaintiff A sues defendants B and C as alleged 
co-tortfeasors in an accident, or defendants D and E as the obligor and guarantor of an alleged 
debt.  The defendants may well have conflicts of interest between themselves, at least in theory; 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=b5bb1ce0-401d-4495-85da-d5ba257bbc5b&pdsearchwithinterm=speedee&ecomp=1s39k&prid=b8ecb461-1889-4df4-80ac-51653484c2f9
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=b5bb1ce0-401d-4495-85da-d5ba257bbc5b&pdsearchwithinterm=speedee&ecomp=1s39k&prid=b8ecb461-1889-4df4-80ac-51653484c2f9
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=b8ecb461-1889-4df4-80ac-51653484c2f9&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr1&prid=5dc10ca0-5870-4f0c-97da-5b55efa9c6ae
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but they may choose to waive those conflicts and present a united front with a single attorney.  
The quoted statement reflects that if they do so, their adversary has no standing to seek to 
disqualify their attorney from a joint representation; it is simply no business of his.  (See 
generally, e.g., Great Lakes Construction, Inc. v. Burman (2010) 186 Cal.App.4th 1347.) 
 
Where the moving party does have (or claim to have) some stake in the conflict asserted or the 
disqualification principles involved, however, there is no mechanical rule that a formal non-client 
lacks standing.  (E.g., Kennedy v. Eldridge (2011) 201 Cal.App.4th 1197, 1204-05; Coldren v. 
Hart, King & Coldren, Inc. (2015) 239 Cal.App.4th 237.)  In this situation, “standing” ceases to 
be a useful variable because it collapses into the grounds asserted for disqualification in the first 
place.  If the moving party can establish that the attorney owes him either a duty of loyalty or a 
duty of confidentiality, and either or both of those duties will be compromised by the challenged 
representation, then (absent other factors such as waiver or delay) the attorney will be 
disqualified – whether or not the moving party had a formal attorney-client relationship with the 
attorney.  Or if those things cannot be established, the disqualification motion will be denied 
because there are no valid grounds for it.  The latter conclusion can perhaps be restated as 
“the movant lacks standing”, but so what?  The reason the movant “lacks standing” is that it 
doesn’t have either a loyalty interest or a confidentiality interest to protect.  The point is that 
either the moving party can establish grounds for disqualification or it can’t – and either way, 
a debate over “standing” adds nothing useful. 
 

The Duty of Loyalty 
 
KBA Document Solutions’s argument under the duty of loyalty centers on Hennefer’s 
representation, during the pendency of this lawsuit, of KBA Docusys in the Uptime arbitration.  
And that argument in turn rests entirely on the effort to equate KBA Docusys – the client 
Hennefer represented before the Kyocera acquisition, and the client Hennefer represented in 
the Uptime arbitration – with KBA Document Solutions, the entity that Hennefer now opposes in 
this lawsuit. 
 
(Although the Uptime arbitration has since ended, KBA Solutions is correct in its unstated 
premise that if Hennefer were guilty of an impermissible breach of the duty of loyalty while both 
cases were pending, the cessation of one of them would not absolve Hennefer of a disqualifying 
breach.  (See generally, e.g., Flatt, 9 Cal.4th at 288, discussing the “hot potato rule”.)  Global 
does not resist disqualification on this chronological ground.) 
 
KBA Document Solutions’s rather glib argument is that the two, KBA Docusys and KBA 
Document Solutions, are the same business, with the latter simply stepping into the shoes of the 
former.  It argues that KBA Docusys is a mere “shell corporation”, and that KBA Document 
Solutions is “identical to Docusys in all but name” (Brief at 2-3).  Both parties try to argue this 
point out by reference to principles of corporate successor liability in tort, or corporate successor 
entitlement to assert privilege – relevant concepts, perhaps, but in the Court’s view not 
particularly helpful to the disqualification context.  The real question to be looked at, as the Court 
sees it, is this:  What (or who) is (or are) the client (or clients) to whom the lawyer owes loyalty? 
 
Despite KBA Document Solutions’s characterization of KBA Docusys as being a mere shell, it is 
a shell that actually and vitally matters for purposes of assessing the key question here:  Who 
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was Hennefer’s client in the Uptime arbitration?  The answer, unambiguously, is KBA Docusys – 
shell or no shell.  It is uncontested that only the “shell corporation” had any potential liability to 
Teller or Uptime.  That liability was unambiguously retained by the sellers, not assumed by the 
buyer, in the KBA Docusys-Kyocera acquisition transaction.  It was the dollars of KBA Docusys 
and/or its shareholders that Hennefer was spending and defending in the arbitration.  KBA 
Document Solutions, on the other hand, had neither any stake in the conduct or outcome of the 
arbitration, nor any right to participate in it or to direct its defense.  Apparently Mr. Moody was 
actually directing the defense, but he was doing so with his KBA Docusys hat on – not his KBA 
Document Solutions hat.  There is no argument here that in defending the Uptime arbitration, 
Hennefer was acting either on behalf of or adverse to KBA Document Solutions.  KBA 
Document Solutions was simply irrelevant.  It made itself so by neither acquiring the KBA 
Docusys corporation, nor assuming the Uptime liability. 
 
We may readily assume that if the corporation running the business now were the same 
corporation as Hennefer had represented, that would present a duty-of-loyalty problem.  But it 
isn’t, because in the transaction the parties took care to ensure that it wouldn’t be.  Likewise, if 
KBA Document Solutions had assumed responsibility for any Uptime liability, and had therefore 
directed the defense, the Court would not hesitate to say that KBA Document Solutions was 
Hennefer’s real underlying client because it would be KBA Document Solutions whose orders 
were being followed and whose dollars were being spent and risked.  But again, that wasn’t true 
either, because the parties went out of their way to make sure it wouldn’t be true.  Having seen 
to it that it wouldn’t have to be involved in any way if Uptime sued, KBA Document Solutions 
is now in no position to assert that it was really the defendant and really the client in the 
Uptime arbitration. 
 
And conversely, neither is there any argument that Hennefer, in representing Global in this 
action, is acting adversely to KBA Docusys.  KBA Docusys and KBA Document Solutions may 
have conducted more or less the same business operations with more or less the same 
customer base, but that does not make them the same entity for purposes of being represented 
by a lawyer.  It’s like saying that if Smith sells a car to Jones, and then Brown hits that car, 
Brown has done an injury to Smith. 
 
A case not too far off point here, but oddly not cited by either party, is Metro-Goldwyn-Mayer, 
Inc. v. Tracinda Corp. (1995) 36 Cal.App.4th 1832.  In that case the Christensen law firm 
had long represented MGM as a corporate client, and represented it in a merger with Pathe.  
After the acquisition, the merged company and its financing bank sued the former executives 
of MGM, alleging that they had misrepresented MGM’s financial situation in the merger 
negotiations.  Christensen undertook to represent those executives in one of the two lawsuits.  
(The court disregarded the technicality of representation in only one of the two suits, recognizing 
that the cases were consolidated and involved the same core of fraud allegations.)  The duty of 
confidentiality was not at issue in the case because it had been waived.  The court nevertheless 
held that Christensen should be disqualified from representing the executives, because the 
representation adverse to MGM violated Christensen’s duty of loyalty to MGM itself as a 
corporate client. 
 
(There was also a “dormant” class action case in which Christensen represented MGM directly, 
which more directly presented the chronology of dual simultaneous representations.  It appears, 
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however, that the court would have reached the same result even ignoring that “dormant” 
matter.  (See 36 Cal.App.4th at 1841.)) 
 
The MGM opinion is not as clear as it might have been in explaining why the duty of loyalty, 
which ordinarily presents a problem only for concurrent representations, should still be 
chronologically relevant after the Christensen firm ceased to represent MGM.  In this Court’s 
view, that feature of the opinion can best be understood on the basis that Christensen 
was effectively changing sides in what the court viewed as a single longer-lasting matter, 
namely the MGM-Pathe merger.  “These lawsuits are an outgrowth of what is arguably 
the most significant corporate transaction MGM has been involved in to date, the merger.”  
(36 Cal.App.4th at 1841.)  It was significant that what was being alleged in the lawsuits were 
not events occurring a year later (as is true in this case), but frauds allegedly committed by the 
executives in the very course of the merger transaction.  Hence, the court reasoned, the law 
firm’s duty as counsel to a corporation precluded it from taking sides among disputing internal 
parties in the corporation’s affairs – and that duty of loyalty persists even after the attorney’s 
representation is terminated.  (36 Cal.App.4th at 1842.) 
 
Here, by contrast, what is being sued on is not the KBA Docusys-Kyocera acquisition itself, but 
an alleged sequel to that acquisition that begins to occur thirteen months later.  And the contest 
does not arise out of any asserted wrongdoings in the acquisition transaction, but only out of the 
alleged wrongdoing of two individuals much later.  The acquisition transaction forms the 
backdrop and predicate for the present dispute, but the present dispute is not (in MGM’s terms) 
an “outgrowth” of the acquisition. 
 
Even more importantly, however, the key to understanding the duty of loyalty as it was applied 
in MGM was the identity of Christensen’s client.  Unambiguously, before the merger Christensen 
represented the MGM corporation as such.  The opinion correctly pointed out that that meant 
Christensen owed its duty of loyalty to the MGM corporation itself, not to its then-or-later-former 
executives.  (36 Cal.App.4th at 1841-43.)  And via merger, it was that same MGM corporation 
that Christensen was opposing in the later litigation.  The duty of loyalty to the MGM corporation 
remained owed to that corporation notwithstanding a change in its management or ownership. 
 
And that’s what’s different in this case.  If Kyocera had bought the shares of the KBA Docusys 
corporation and continued that corporation in existence, then Hennefer’s previous duty of loyalty 
to the pre-acquisition KBA Docusys corporation would still inhere in the post-acquisition KBA 
Docusys corporation.  And if Hennefer represented that post-acquisition corporation in some 
new matter (such as the Uptime arbitration), that would make that corporation Hennefer’s 
current client for purposes of a duty-of-loyalty conflict.  But the duty of loyalty to a corporation 
runs to that corporation (merged or otherwise).  It does not run to a set of business operations 
now being conducted by a different corporation – any more than in MGM it ran to the old 
executives.  It runs to a corporation – and KBA Docusys, not KBA Document Solutions, 
is that corporation. 
 
Putting the same point differently:  MGM stands broadly for the proposition that a law firm 
cannot avoid its duty of loyalty to a corporate client by asserting that its “real clients” were 
the former executives or owners of that corporation rather than the corporation itself.  
But the flip side of that proposition is that only the corporation itself is the client to whom the 
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duty of loyalty is owed.  Just as the law firm in MGM could not ignore the corporate identity of its 
clients by arguing that the “real client” was the executives, KBA Document Solutions cannot 
ignore the corporate identity of Hennefer’s client by arguing that the “real client” is a set of 
business operations. 
 
That is all the more true where the parties to the transaction took care to ensure that 
KBA Docusys remained in corporate existence, and retained substantial pre-existing liabilities.  
KBA Document Solutions wasn’t absorbing the KBA Docusys corporation; it was consciously 
distancing itself from that corporation, because that corporation had liabilities that the acquirers 
wanted no part of. 
 

The Duty of Confidentiality 
 
The same operational realities doom KBA Document Solutions’s arguments under the duty of 
confidentiality.  Even granting its premise that Hennefer obtained confidential information 
relevant to the present dispute, KBA Document Solutions skips over the key question:  obtained 
whose confidential information, and from whom? 
 
KBA Solutions argues that “Mr. Hennefer certainly obtained substantial confidential information 
with respect to the negotiation and interpretation of the very Asset Purchase Agreement at issue 
in this case during his representation of Docusys in its acquisition by Kyocera.”  (Brief at 7, 
emphasis original.)  That may not be quite as true as KBA Document Solutions thinks it is.  For 
example, it may turn out that parol evidence of the negotiations may bear on interpretation of 
Kim’s and Costa’s duties under the transaction documents – but as a matter of parol evidence 
law, that information may not be relevant unless it was communicated between KBA Docusys 
and Kyocera (and hence not confidential).  Nevertheless, the Court assumes that not only in the 
negotiations, but in Hennefer’s role as general outside counsel for KBA Docusys for years past, 
and going forward in the Uptime arbitration, Hennefer may well have acquired a variety of forms 
of confidential business information from KBA Docusys that could bear on the present dispute.  
(See, e.g., H.F. Ahmanson & Co. v. Salomon Bros., Inc. (1991) 229 Cal.App.3d 1445, 1454 
(access to confidential relevant information assumed and need not be shown with particularity). 
 
But the point here is, from whom did Hennefer get that confidential information?  From KBA 
Docusys – not from KBA Document Solutions. 
 
The question is not who Hennefer’s formal client was, but with whom it had a confidential 
relationship.  For example, suppose a lawyer represents the American subsidiary of an 
overseas car manufacturer in a lemon-law case or a products-liability suit.  The lawyer 
may well have confidential communications with the engineers and businesspeople of the 
overseas parent, and there would be little doubt that she had a duty of confidentiality with 
the parent corporation even if it were never sued in the case, nor ever put its name on a 
retainer agreement. 
 
Those aren’t the present facts, though.  When Hennefer represented KBA Docusys before 
the acquisition arose, Kyocera and KBA Document Solutions were simply irrelevant.  When 
it represented KBA Docusys in the acquisition negotiation, they were the people on the 
other side of the table – Hennefer’s adversaries, not its clients.  When it represented KBA 
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Docusys in the Uptime arbitration, KBA Document Solutions was again irrelevant (unless as 
a third-party witness).  In none of these could it be said that Hennefer was acquiring KBA 
Document Solutions’s confidential information from KBA Document Solutions. 
 
No doubt the information Hennefer got from KBA Docusys may remain relevant to the business 
conduct of KBA Document Solutions.  That still doesn’t make it KBA Document Solutions’s 
confidential information for conflicts purposes. 
 

We emphasize that our analysis does not mean that there is or should be any 
broad duty owed by an attorney to an opposing party to maintain that party's 
confidences in the absence of a prior attorney-client relationship.  The imposition 
of such a duty would be antithetical to our adversary system and would interfere 
with the attorney's relationship with his or her own clients.  The courts have 
recognized repeatedly that attorneys owe no duty of care to adversaries in 
litigation or to those with whom their clients deal at arm's length. 
…. 
….Mere exposure to the confidences of an adversary does not, standing alone, 
warrant disqualification.  Protecting the integrity of judicial proceedings does not 
require so draconian a rule. Such a rule would nullify a party's right to 
representation by chosen counsel any time inadvertence or devious design put 
an adversary's confidences in an attorney's mailbox. 

 
(In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 588-89; accord, e.g., Kennedy, 
201 Cal.App.4th at 1205; Oaks Management Corp. v. Superior Court (2006) 145 Cal.App.4th 
453, 467.) 
 
Still less is the Court impressed with arguments that Hennefer, in taking direction from Moody, 
must have learned about KBA Document Solutions’s general approach to litigation and 
settlement.  Even if true, that comes close to the discredited “playbook” theory of confidential-
information disqualification.  But it isn’t even true.  The Court is not inclined to assume that 
Moody’s philosophy toward litigation, when he’s playing with his own company and his own 
money, is the same as when he’s working for Kyocera.  Even if it is, though, the mere fact that 
Moody wears two hats doesn’t establish confidential information in how Moody thinks.  It’s like 
saying that the Padres had the Giants’ confidential information because Bruce Bochy managed 
both of them sequentially. 
 
The parties’ unopposed requests for judicial notice are granted. 
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 8.  TIME:  9:00   CASE#: MSN18-1652 
CASE NAME: SALOMON  VS.  ELLA'S HOME INC. 
HEARING ON MOTION FOR ASSIGNMENT ORDER & RESTRAINING JUDGMENT 
FILED BY ANGELINA SALOMON 
* TENTATIVE RULING: * 
 
The unopposed motion is granted. 
 
Counsel’s attention is drawn to CRC 3.1110(f) and Local Rule 3.42, requiring tabs for exhibits. 
 

  

 9.  TIME: 10:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
SPECIAL SET HEARING ON: POST TRIAL BRIEFS 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear for closing arguments. 
 

  

10.  TIME: 10:00   CASE#: MSC17-00912 
CASE NAME: MILLER VS. QUALITY POOL 
JURY TRIAL - SHORT CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss trial scheduling.  You should be aware that the Department is 
now in a jury trial in another case, which is expected to wrap up sometime next week.  The 
Court is also interested in discussing whether recent substantive rulings in this case have 
affected the possibilities of settlement or ADR. 
 

 

 


